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CAPTAIN JONES, 


As it was on TUEsDAY preſented to His 
MAJESTY; and in Conſequence of which 
he was pleaſed to grant a Reſpite till Weds 
neſday next, | 


wo” 
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The CASE of Capt. JoNEs, &c. 


May it pleaſe your Majeſty ! 


I DO not mean an Attempt to exculpate Capt. 
Jones; he may, perhaps, be deſerving of his 
Fate ; but to examine if the Proofs that ap- 
peared upon his Trial are of a Nature evident 
and ſtrong enough to convict him. 


If 1 was to enlarge upon this Subject, I 
would examine if our Eagernefs to juſtify other 
Vices, does not impoſe upon us a falſe Virtue, - 
under the Appearance of Horror, of the Crime 
imputed to Capt, JoNEs. 


I would examine, if after the Age in which 
_ Locks has, by invincible Reaſons, deſtroyed 
the Chimera of the Schools, upon innate Ideas, 

do 


Ts) 

to which Moraliſts were ſo attached ; if, after 
the Age in which Nzwron, by preſenting a 
Priſm to the Sun, has, by a ſingle gefte, in a 
Manner laid open the Secrets of Heaven and 
the Ignorance of Mankind; if, I fay, Men 
can ſtill, as in the Days when the Belief. of 
Antipodes was reckoned an Abſurdity, and a 
Blaſphemy, ſay, that a Crime is againſt Nature, 
beyond Nature, and that Nature muft be avenged : 
Theſe Reſearches are out of my preſent Pur- 
poſe, I mean to confine myſelf to the Inveſti- 
gation of this Quære only; Are the Proofs 
which convicted Capt, JoxxEs conſiſtent with 
the Nature of Laws in general, and of. thoſe 
of England i in particular ? 


This Examination is of the utmoſt Import- 

ance to Society, ſince the Reſult of it will 
clearly demonſtrate, whether Legiſlation, in 
Caſes of this Nature, is armed againſt the 
Guilty only, or opens to Calumny and Per- 
jury, an ever-deyouring, ever-craving Abyſs, 
into which it, may drag the unfortunate Tn. 
that 1 it, points out tor 1 its Victims, 


I muſt 


G * 3 
I maſt premiſe to the Reader, that my Rea 
fon. and Sentiment heartily coneur to approve 
and reverence the Law which condemns to 
Death, Men guilty of the Crime of which Capt. 
Jpxxs. is aecuſed: But can a feeling and un- 
biaſſed Mind apptove of the Proceedings in 
his Trial and Condemnation? And as the 
Diſquiſition of this Queſtion falls into the 
Compariſon which the- illuſtrious FoxTEscus 
makes of the Civil penal Laws, and the Pro- 


ceedings of the Courts of Juſtice of England 


in criminal Caſes ; what he ſays. on this inte- 
reſting Subject, in his Treatiſe De laudibus Le- 
gum Angliæ, will ſerve, for a Baſis to the few. 


Examples and Authorities to which the Nar- 


rowneſs of my Bounds confine me. 


The. Law, ſays he, (Chap. iii,)- is a holy 


Sanction, commanding Things that be honeft, and 


forbidding the Contrariges. And in Chap. iv. 


Men's Laws are nothing . e but certain Rifles | 


* n is perfettly taught. 


I IR this Debnition, Rap am convinced 


with. the Publick of the Im portance of the 


Law which condemns to Death Men guilty of 
this 


/ 
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this deteſtable Crime: But if our Aſtonlſhment 

is raifed at the Difference we make between 
Crimes equally proſcribed by the Law of God, 
we cannot but be convinced that we have the 


greateſt human Intereſt to keep entire, and 
tick religiouſly to, the Definition of ae chat 3 


Fon rxscu aa us. 


Right 45 ſays he, (Chap. ini.) by Deſcription 
is called the Art of that wohich i ts good « and eg. / 


dino we are to Sonder, N the cri- ph 
mina} Proceedings which condemned this un- 

happy Man, be the Art of reſcuing Innocence 
from the Snares of Villainy, or rather that 1 
dreadful one of yielding it up its Prey. FRO. 


Civit Laws, ſays he, (Chap. vii.) are ac- 
ruled odious; and here are his Reaſons he aſ- 
figns for it: Chap. xx. By the Civil Laws muſt be W 
tried, by the Expoſition of Witneſſes, wherein nu a 
allowable Witneſſes are fufficient : But by the Laws 
of England, the Truth of the Matter cannot appear 
evident to tle Fudge; without the Oaths of tevetoe 
Mit, Neighbours to * Place where fuch « 4 Derd is / 
Suppoſed to he done. 


| After 


Code 


After. FEE quoted readful Examples of 
the Civil Juriſprudence, and repreſented that of 
England as that of free and juſt Men, who 
would rather that a Thouſand guilty ſhould | 
eſcape, than make Uſe of Laws by which ſo. 
many innocent Perſons may be a Prey to in- 
famous Calumniators, and virtuous Citizens be 
put to Death by the Machinations of the 


Wicked; FoRTESCUE, filled with the Enthu- 


fiaſm of Liberty, and Deteſtation of Injuſtice, 
exclaims with Horror, (Chap. xxi.) Who then 
Hall be able to live in Surety of his Goods, or of 
himſelf, under fuch a Law, that miniſters ſuch Aid. 

ro every Buſy- body that Iufteth to trouble anotier? 
| And, Chap. xxxii. How horrible and detęſtable 

Danger s happen, through the Form of proceeding 2 
W: "oy 


11; is thus be 3 himſelf on Judgments 
| rendered on the Evidence of two Witneſſes, in 
othef reſpects irreproachable i in the Eye of the 
Law. Agreeable to this, it is a fundamental 
Maxim, that Jurymen ought not to judge ac- 
cording to their Conſcience only, but that 
their Conſcience muſt remain dumb on this 
Head, till it is, as it were, compelled to it. by 

B Proofs 


£86: J 
proofs which. debent eſſe evidentes, perſpicuæ, & 
faciles intelligi. CokE on LitTLETON. Fol. 138. 


FonkrEscug, who lived at a Time when 

the Prerogative of the Kings of France 
was leſs extenſive, than that aſſumed by 
our Kings now, ſpeaks thus of the deſpo- 
tic Abuſe, that the former made of Civil | 
Laws, admitted in France. 


Gentlemen and Nobles are not ſo oppreſſed and 
overcharged with ExaFlions ;---and immediately as 
Joon as the Princes Conſcience hath, through the 
Report of others (Witneſſes) judged him guilty, 


he is without any Faſhion put in a Sack, and 
hurled into a River. 


In fine, it is only in the Difference of the 
penal 'Laws received in France, and thoſe 
of England, that he foreſaw in France, the 

fatal Seeds of Deſpotiſm, triumphing over all | 

the Efforts of Liberty; and in England the | 

happy Seeds of public Liberty, baffling all the 
Efforts of Deſpotiſm. He could not without 
Doubt, foreſee the Revolutions that would be 

| produced on all the Parts of the Univerſe, by 

the 
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the Diſcoveries which were to * chem 
in ſome Meaſure, and connect them by Com- 
merce; he could ſtill leſs ſuſpect that the 
prodigious Influx of Foreigners of all Nations, 
and particularly of French, could one Day, 
make of the Capital of England, a City, fo- 
reign to the Engliſh themſelves, and give 
Room to the Count Lavracvais to call it 
the common Inn of the Terreſtrial Globe, be- 
twixt the Eaſt and Weſt Indies. Before we 
return to the Opinion of FoxrEscux, let us 
ſee what are the Precautions which the Nati- 
on has at all Times taken to preſerve that 
Flame of Liberty, which all the Storms exci- 
ted to deſtroy it have not been able to extin- 
guiſh, Let us examine by what fatal and 
univerſal Overfight, Diſcord, or Deſpotiſm, 
under the Maſk of Regard for Morals and pub- 
lick Liberty, endeayouring to extinguiſh, that 
Spark which is ſufficient to preſerve t f * 
ered Fire. 9 


Never was there a more ſpacious Field to 
expatiate upon, and ſuch is the Nature of this 
5 Caſe, that contrary to what 1 is common, much 

— is 


g 
18 neceflary to be ſaid, but for fear of fatigus 
ing the Reader 1 ſhall avoid ö 


We have ſeen the Definition, that Corn 
gives on Witneſſes, Debent eſſe evidentes, per- 
 ſicue et faciles intelligi. For which Reaſon Mit- 
neſſes are ſworn to tell the Truth of what they 
know, not what they believe: For they are to Swear 
nothing but what they have heard or ſeen. Lib. Aſſiz. 
23. Plant. 11. Vaugh. 142. BUSHELL's Caſe. 


From whence proceeds this Maxim, that a 
Party intereſted in the Suit, or a Wife for, oragainſt, 
her . Husband (except in Caſes of High Treaſon, or 
Adultery) may not be a Witneſs. 4. Inſt. 279. 


Becauſe it has been reſolved by the Juſtices; 
That the Wi fe cannot be produced as a Witneſs, ei- 
erl. , or for, her Husband, Quia ſunt due 
i in una Carne. 1. Inſt. 66. | 


/ Hence, in fine, theſe Kh that the Scythe 
of Time has for the good of Humanity hither- 
to reſ en. 


1. Teſtes non poſſunt teſtificari Negative 
ſed Affirmative. 4. Inſt. 279. 
IL. 


1 

II. judex non poteſt eſſe teſtis (or teſtis 
non poteſt eſſe judex) in propria Cauſa. 
4. Inſt. 279. ; 


III. Teſtibus deponentibus in pari Nu- 
mero dignioribus eſt credendum. (Ibid.) 


IVa: Allegans contraria non eſt Audiendus, 
verum non toto vero continens eſt falſum, 
nec vero nec falſo. (Ibid.) 


Vo. Juramentum eſt indiviſibile & non 
Admittendum in parte, verum & in parte 
falſum. (Ibid.) 


Ie. Allegans ſuam turpitudinem non eſt 
audiendus. (Ibid.) 


VII?. Jusjurandum inter alios factum nec 
nocere nec prodeſſe debet. (Ibid.) * 
e. Facultas probationum non eſt lan- 
guſtanda. (Ibid.) N 


IX. Plus Valet unus Ocultus teſtis quam 
auriti decem. (Ibid.) 138 4 | 


( 74 ) 
X. Vox Simplex, nec probationem facit 
nec preſumptionem. (Ibid.) 


XI Qui prodit in Scenam ad teftifican- 
dum Mercedis ergo infamis eſt. (Ibid.) 


It is alfo upon Account of the Importance 
of the Sudject that, If a Perſon is infamous he 
ſhall not be feworn, either as a Juror, or as a 
Witneſs. Stat. 5. Eliz. C. xiv. And by Statute 1. 
H. 5. Chapter iii. Or if the Witneſs be an Infidel, 
or not Sane Memoire, or not of Diſcretion, or 4 
Party, intereſted, &c. &c. 


And the Motive of any Intereſt whatſoever, 
nas appeared ſo formidable, That the Parſon of 
4 Pariſh, is not to be admitted as a Witneſs ta 
prove the Bounds of his Pariſh, becauſe in- 
tereſted in the Tythes. Foreſty 63. 


It is likewiſe known that the Examination of 
an Infant of 13, nay, of 9 has been allowed in 


ſome Caſes. H. P. C. 264. 


But in what Time was this Law made 2 And 
what were its Effects in Times of Innocence, 
or, if you will, of ſavage Roughneſs? And what 

they 


CES 


they be at this Time of Corruption, or, if you 
will, an and poliſhed Manners. | 


There are Things that may be unknown, or 
diſputed, before they are ſufficiently evidenced ; 
but which, being made known and eſtabliſhed, 
become immutable; ſuch are the Maxims we 
have eſtabliſhed above. Now who can doubt 
but a Chain of ſuch Maxims, ſhould have 
more Weight than a particular Statute made 
upon an intricate point, and which might 
even be attacked upon the Baſis that Judge 
BLACKSTONE lays down in the Expoſition of 
his Commentaries, touching the Conſtitution of 
Statutes in general, but without purſuing this, 
Examen, I will confine myſelf to affirm only, 
That no Evidence whatever is to be admitted, 
but when it is preſumed that he will diſcover 
the Truth that is wanted ; Or, that the Perjury 
be aſcertained, without which nothing would 
remain to Men but Cries of Deſpair, or 
Tears of Anguiſh to ſhed: FoxTzscve hav- 
ing already exclaimed Oh! Horrible and de- 
teſtable Dangers happen through the Form of pro- 
ceeding by Witneſſes.--It is no leſs evident 
that Truth ſuppoſes I% a Fact from which a 

B 4 a Mo- 
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a mdral Proof may be deduced ; or, 11%: Moral 
Proofs, by which a phyſical Fact may be traced: 
But it is as true and clear that every Action 
that cannot be linked by this legal Chain, 
can have but God only for Judge, as it is in- 
dubitable that every Principle concerning So- 
ciety, Tranquility, and conſequently Property 
and Liberty are entirely deſtroyed, if it be once 
admitted that a moral Proof can be conſtituted 
without tracing to, or parting from, a Fact. 


Now, if FoxrEScux, by Experience had ſo 
great a Horror for the Proofs of two Witnel- 
ſes, How can a reflecting Mind be ſatisfied 
with a ſingle Witneſs? It is certainly more ea- 
ſy to feel, than expreſs, the Horror that pre- 
ſents itſelf to the Mind on ſuch an Occaſion. 


Let us compare the Wiſdom of the Legiſlation 
in the Precautions it has taken relative to the 
Admiffion of Jurors, and the Admiſſion of the 
vague Depoſition of a Boy in a Trial upon 
Life and Death. How can a free People ſub- 
mit to ſuch a Depoſition? when the Journals of 
rhe Houſe of Commons are rejected as Evi- 
dence, becauſe the Houſe of Commons has no 
: Power 
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Power to give an Oath: but the Journals of the 
Houſe of Peers are Evidence, becauſe that is 
a court of Record. (JEFF. C. 1. ee r Try- 


al 55.) 


I might put a F fundamental ey 
tions upon the material Diſtinction between 
the Houſe of Commons and the upper Houſe: 
I will only aſk, Whether the Authenticity of a 
Fact eſtabliſhed in the Journals. of the Houſe 
of Commons, bears not more forcibly upon the 
Mind, than any Oath of any Perſon whatſo- 
ever; eſpecially in an Age in which Perjuries 
are ſo common, that ever in point of geome- 


trical Dimenſions, the Inhabitants of a Pariſh 


are not admitted as Evidences with regard to 
the Extent of what they think belonging to their 
Pariſh? If therefore every thing depends on an 
Oath, Why are we at ſo great a diſtance from 
the Times, in which the Gods themſelves could 
not with impunity ſwear by the Styx? But in 
every Age the Eſſence of an Oath has been, 
and ſhall be, that the Evidence be appriſed of 
the nature of an Oath. 


| And is this the Nation, that "EG the Top 
of a Bengal Scaffold inveighs againſt the Fires 


of 
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of Mexico, till ſmoaking? How dare we, 
avaricious Tyrants, reproach the Spaniards' 
with ſuperſtitious Tyranny ? And the Portu- 
gueſe with burning Jews alive? We who have 
burnt Witches on the Aſhes of a Bacon and 
a Locxs. How dare we to brand with the 
Term of Barbarians, the People who fixed the 
Periods of the human Life, at which a Wit- 
neſs's Evidence had more or leſs Force, while 
we admit a Boy of nine Years old, the Power 
of deſtroying any Body ? Horrible to think ! 

The Law which allows a Boy to ſwear away 

any Life, is not the Law of a free Nation; 

*tis the Law of a ſlaviſh Nation; nay, tis an 
infernal Law. 


It will be replied, That according to my 
Notions, the moſt infamous Crime may eſ- 
cape Puniſhment : Still, I ſay, that no Crime 
is to be puniſhed but upon full Proof: And 
if you reply, That it never will be proved; I 
ſay again, That it ought never to be puniſhed: 
And I dare advance, That the Baſis of all 
Law in deſtroyed, when any Crime is puniſhed 
without evident and ſufficient Proof. What 
is it that conſtitutes a Crime, but the Proofs - 

that 
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that it has been perpetrated ?. It is the Buſineſs, 
of Society to puniſh Crimes when fully-pro- 
ved, and the Crime that is not fully proved, 


muſt be left to the Vengeance of God. But 


tis a falſe Opinion, That the Crime imputed 
to Capt. Jox Es, can never be diſcovered, it 
all other Evidence be refuſed, but ocular. 
There are no Crimes ſo common in this Iſland 
as Robberies on the Highways, in the Dark- 
neſs of Night: Vet ſuch Robberies come to 
Light in a little Time; and we ſee thoſe 


Crimes daily publiſhed in the Papers, with : 


every according Circumſtance. 


The Crime in queſtion cannot be aſcertained 
(on the Suppoſition of a mutual Conſent) but 
by means of the Proofs that are common in 
every other Caſe ; or (in the Suppoſition of a 
Violence) by means of the Proofs of ſuch Vi- 
olence. 


It is ſaid, That the Circumſtances, in the 
Caſe of the Captain, are what operates againſt 
him: But I inſiſt, That every moral Circum- 
ſtance ariſing from the Depoſition of a ſingle 
Witneſs, will never have the Force of a Fact; 

and 


£ 
IK was _ 


_ 
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and that a Fact, averred by a fingle Witneſs, 
ought not to be conſidered as a Fact by a Jury: 
And I do ſtill inſiſt, That the Depoſition of a 
Witneſs is to be weighed according to the 
Principles ſet down in the Statutes. 


In the preſent Caſe, I aſk, Whether the 
Witneſs is, or is not, to be conſidered as Fudex 
in propria Cauſa. He is not- only a judge, but 
by a Delirium, unnatural in a free Country, 
this Witneſs comes to be the moſt deliberate, 
and moſt deſpotic Tyrant; for he becomes a 
Witneſs, a Juryman, and a Judge, if we are 
obliged to ſtick to his Depoſition as true. 


Have we had Witneſſes in the Captain's 
Caſe ? No: Have we any probable Argu- 
ments of a Violence committed to the Preju- 
dice of the Boy ? No: Has any Body heard 
his Cries, or ſeen his Tears? No. Had I 
heard his Cries or ſeen his Tears I might have 
aſked him why he cried and wept ; and then 
fay : Plus valet unus ocultus teſtis quam auriti de- 


cem, & Vor ſimplex nec probationem facit nee Pre- 


ſumptjonem inducit, 


If 


CH | 
If all this had exiſted, I could not ſtand 
againſt Suſpicions fatal to the Captain: But if 
nothing of this exiſted, I cannot help aſking, 
How comes the Captain to be caſt? I may be 


anſwered, That he is caſt on the ſimple Depo- 


fition of the Boy ; But let us, for an Inſtant, 
ſappoſe the Boy guilty of Conſent, or Calum- 
ny: In either Caſe we muſt adopt the Prin- 


ciple, that Allegans ſuam turpitudinem non eſt au- 
diendus. 


However, I ſeek for Information, and am 
told, That the Boy went twice to the Captain 
that he ſuffered the firſt Inſult in filence, and 
that he charged him only on the Repetition of 
it, and that, three Weeks thereafter : If I aſk, 
Why he did not charge him the firſt Time? 
I ſhall be anſwered, That his Baſhfulneſs kept 
him filent : But why did not Baſhfulneſs * 
him ſilent the ſecond Time? 


One of the two; either the Boy went to the 
Captain, a ſecond Time, of his own Accord, 
or by the Advice of Somebody. If he went 
of his own Accord, he muſt neceſſarily raiſe a 
Suſpicion that he conſented to the Crime; 


and 


jen 
o& 


25% „ 200 50 * „ ae 


is — IR Op ers” + + ED 29-4 arr; Ee re> + —— — — —— 
_— — . . . ̃⅛——:è Irene * 
0 - = - * = " 
, - 4 5 ; , 


( 22 ) 
and in this Caſe, his Teſtimony is not to be 
admitted, until he is conſidered as having 
turned Evidence, on the Promiſe of a Pardon, 
which is not the preſent Caſe. If he went by 
the Advice of Somebody, I cannot conceive 
how that Somebody, in conſequence of the 
Advice given, certainly given with the View 
of obtaining an ocular, or at leaſt an auricu- 
lar Proof of the Captain's Crime, has not 
been able to obtain that Proof: From which I 
inſiſt, That ſtill the Matter reſts merely upon 
the Boy's Evidence; and that it may as well 
be a Calumny as not; Hor is any Man to be 
condemned to any Frakes, while the Suſ- 
picion of a Calumny cannot be entirely remo- 


ved. 


A LAWYER. 


